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Heading of Judgment in Original Suit

District : SONITPUR.

IN THE COURT OF MUNSIFF NO. 1, SONITPUR, TEZPUR

Present : SMTI. TRIZA P.M BARUAH, AJS,
         MUNSIFF NO. 1, SONITPUR.

Wednesday, the 10  th   day of March, 2021

TITLE SUIT NO. 121 OF 2017

1. Sri Nilkanta Bose
2. Sri Manoranjan Bose
3. Sri Madanlal Bose
4. Smti. Lipi Bose
5. Sri Sumit Bose
6. Smti. Bina Roy
7. Smti. Anita Das

Plaintiff/s

                                                                        
versus

1. Smti. Kanchan Das
2. Smti. Parbati Dev
3. Sri Gopan Das

        Defendant/s           

This suit/ case coming on for final hearing on 10.02.2021 in the presence 
of –

Sri B. Basumatary Advocate for the plaintiff/s;

and

Sri J. Baishya,          Advocate for the defendant/s,
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and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT
The plaintiff has instituted this suit for declaration of right, title and interest

on the suit land along with permanent injunction against the defendants with

respect to the suit land.

1. The brief facts leading to the institution of this suit by the Plaintiff is that

the defendant Mira Rani Bose was the wife of Nirod Ranjan Bose, and that Nirod

Ranjan  Bose  was  the  eldest  brother  of  plaintiff  no.  1,2,3,6,  and  7  and  that

plaintiff no. 4 is the sister in law of the deceased Nirod Ranjan Bose and that

plaintiff no 5 is the nephew of the deceased Nirod Ranjan Bose and represented

by his natural guardian Lipi Bose.

That, after the death of Nirod Ranjan Bose, his son Amitav Bose also expired on

30.11.2009 leaving behind his mother. Therefore, Mira Rani Bose left Mazbat and

started living at Dhekiajuli from the year 2010.

That, it is pertinent to mention that during the life time of Nirod Ranjan Bose he

purchased a plot of land measuring 1 katha, 5 lessas covered under Dag No.

175(old), 376, 179, 217 (new) of the PP no. 26(old), 145, 144, 191 (new) of

village Dhekiajuli  Town,  Part  IV,  Mouza Dekiajuli,  Dist.  Sonitpur,  Assam by a

registered sale deed being no. 1187 of 1992 dated 11.11.2992 with right, title

and interest thereon. 

That, unfortunately, Nirod Ranjan Bose died and after the death of Nirod Ranjan

Bose,  his  wife  Mira  Rani  Bose  and  his  son  Amitav  Bose  became  the  owner

pattadar of the land stepping into the shoes of Nirod Ranjan Bose by right of law

of inheritance and succession and accordingly their names have entered in the

jamabandi as owner pattadar in place of deceased Nirod Ranjan Bose. 

That, after Fifteen (15) years of death of Nirod Ranjan Bose, his son also died

leaving behind his mother Mira Rani Bose, however, after the death of Amitav

Bose,  Mira  Rani  Bose became the  sole  owner  pattadar  of  the  suit  land  and

2



accordingly Mira Rani Bose got her name mutated in the said land and started

living in the said land till her death. 

That, since the defendant No.1 is an unmarried lady, she started living with Mira

Rani  Bose  and  taking  advantage  of  the  loneliness  of  Mia  Rani  Bose,  the

defendants  mishandled  entire  movable  assets  such  as  gold  ornament,  bank

deposits etc. and also forcefully handled important  documents relating to the

land and properties of late Mira Rani Bose. 

That  when her health deteriorated, the defendants instead of proving better

treatment take her back to Dhekiajuli in unconscious condition thereafter Mira

Rani Bose died on 02.08.2017 at Dhekiajuli. 

That, after performing ritual of the deceased late Mira Rani Bose, plaintiffs being

the legal heirs of the deceased late Mira Rani Bose came to take possession of

the premises of the scheduled land but the defendants and their men restrained

plaintiffs from entering in the premises of the suit land. Having no other option

plaintiff  no.  3,  lodged  an  ezahar  before  the  Dhekiajuli  Police  Station  and

accordingly  a  case  vide  Dhekiajuli  P.S  Case  No.  961/2017,  under  section

420/486/506 of IPC was registered against the Defendants on 19.10.2017.

Thereafter, plaintiffs have filed this suit for declaration of right, title and interest

on the suit land along with permanent injunction against the defendants with

respect to the suit land.

In the written statement submitted by the defendants, they categorically denied

the averments by the plaintiffs and stated that on 31.07.2017, Smt. Mira Rani

Bose in her full sense and good mental health executed her last will in presence

of two witnesses whereby she bequeathed her suit land in favour of defendant

no. 1 and 2 and same was attested by 2(two) witnesses.   Subsequently,  on

21.09.2007 the answering defendant no. 1 and 2 being legatee applied under

section 278 of the Indian Succession Act for Letter of Administration of said will

in the Court of District and Sessions Judge, Sonitpur, Tezpur registerd the said

application  being  Misc(L.A)  case  no.  03/2017  and  issued  usual  general  and

special citation Notices to all concerned. 
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2.  On  the  above  pleadings  the  following  issues  were  framed  by  my

Learned Predecessor–in-office :

1. Whether is there any cause of action for the suit ?

2. Whether the suit is bad for estoppels, waiver and acquiescence ?

3. Whether the suit is not properly valued and no proper Court Fee has

been paid ?

4. Whether the plaintiff has right, title and interest over the suit land ?

5. Whether the plaintiff is entitled for permanent injunction ?

6. Whether the Plaintiff is entitled for any other relief/reliefs,if so, what ?

3. DISCUSSION, DECISION AND REASONS FOR THE DECISION:

Stated below is issue wise discussion and appreciation of the material on 

record in order to arrive at a definite finding with regard to the issues in 

this suit.

A.    ISSUE No.  1,  ISSUE  No.  2  and   ISSUE No.  3    Whether  is  there  any

cause of action for the suit ? Whether the suit is bad for estoppels, waiver

and acquiescence ? Whether the suit is not properly valued and no proper

Court Fee has been paid ?

As per the pleadings of the plaintiff it is stated that deceased Smt. Mira Rani

Bose is the sister in law of the plaintiffs. That the defendants are the siblings

of the said deceased. The plaintiffs  have stated that Mira Rani  Bose was

married to their brother Nirod Ranjan Bose and had a son named Amitabh

Bose. However, after death of both her husband and son Smt. Mira Rani Bose

became the sole pattadar of the schedule premises comprising of 1 Katha, 5

leass covered under Dag no. 175(old), 376, 179, 217 (new) of the P.P No. 26

(old), 144,  145,  191  (new)  of  village  Dhekiajuli  Town,  Part  IV,  Mouza

Dhekiajuli, District. Sonitpur, Assam. 

Plaintiffs have claimed declaration of right, title and interest on the schedule

premises as being legal heirs of late Smt. Mira Rani Bose that she has died
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intestate in the absence any son or daughter under section 15 of the Hindu

Succession Act, 1956. 

However,  the plaintiffs  claim has been rebutted by the defendants in the

form  of  written  statement  as  well  as  evidence  on  affidavit  filed  by  the

defendants.  In  the  evidence  on  affidavit  as  well  as  cross  examination,

defendant  witnesses (DWs) have contradicted the version of the plaintiff

witnesses  (PWs) that  late  Smt.  Mira  Rani  Bose died intestate.  DWs have

stated that late  Smt. Mira Rani Bose had infact executed a will in favour of

the defendants regarding the schedule premises. And that the said will has

been presented before the Ld. District and Sessions Judge, Sonitpur, Tezpur

by the defendant for letter of administration of the will allegedly executed by

late Mira Rani Bose in the Court of District  and Sessions Judge, Sonitpur,

Tezpur. 

Thus, based on allegations and counter defence there is cause of action for

institution  of  the  suit  and  the  suit  is  not  bad  for  estoppels,  waiver  and

acquiescence.

The instant T.S being instituted for declaration and consequential  relief; is

covered under section 7 (VI)(c) of Court Fees Act, 1870. Under this provision

the plaintiff has the unfettered option to value this suit for the purpose of

court  fees.  Hence,  the instant  suit  being valued at  Rs.  100/-(Rupees one

hundred  only)  for  the  purpose  of  court  fee  and  jurisdiction  cannot  be

considered to be incorrectly valued. 

B. Issue No. 4,Issue No. 5 and Issue No. 6 Whether the plaintiff has right,

title and interest over the suit land ?    Whether the plaintiff is entitled for

permanent  injunction?    Whether  the  Plaintiff  is  entitled  for  any  other

relief/reliefs,if so, what ?

From the PWs affidavit on evidence, there is not sufficient material on record

to prove the case of the plaintiffs that they are entitled to right, title and

interest of the suit premises as the legal heirs of late Smt. Mira Rani Bose, in

the absence of any documentary evidence by the plaintiffs that they are the
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legal heirs of late Smt. Mira Rani Bose who died intestate under section 15 of

Hindu Succession Act.

Civil cases are based on preponderance of probabilities and in absence of any

rebuttal by defendant the same is deemed to be proved. However, in the

instant case, the defendants have rebutted the claim of the plaintiffs in their

written  statement  and DW evidence  on affidavit  claiming  that  a  will  was

executed  by  deceased  Mira  Rani  Bose  in  favour  of  the  defendants  with

respect to the schedule premises which is pending for probate at court. 

Plaintiffs  have not  advanced any evidence with respect  to  their  claim for

declaratory decree with respect to their right, title and interest on the suit

land. Hence,  plaintiffs  have not been able to establish their  case in their

favour as they have not exhibited even the basic document of patta and

jamabandi with respect to the suit land. 

Plaintiffs have mentioned in their plaint that the suit land was purchased by

their brother Sri Nirod Ranjan Bose by a registered sale deed being no. 1187

of  1992  dated  11.11.1992.  However,  plaintiffs  have  not  submitted  or

exhibited any document to the effect to support their claim of right, title and

interest with respect to the suit land. 

PW evidence on affidavit does not satisfy the court with cogent reasons and

proof. Further, the plaintiffs inability to adduce documents sustaining the fact

that they have legal right over the suit land being the heirs or successors of

late Mira Rani Bose does not help them to establish their legal right, title and

interest on the suit land. 

Defendants on the other hand have filed 2 (two) DWs and took the plea of a

will being executed in their favour by late Smt. Mira Rani Bose with respect to

the  suit  property.  They  also  claimed  to  have  taken  care  of  the  medical

expenses of Smt. Mira Rani Bose and exhibited medical records as Exhibit C

and Exhibit D. Defendants in their plea i.e. DW Smt. Parboti Deb have also

exhibited the copy of the FIR filed by the plaintiff/s Sri Modan Lal Bose as
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Exhibit  B.  Further,  Exhibit  A  is  the certificate  of  Dhekiajuli  Municipality  in

respect of Smt. Mira Rani Bose in holding no. 331 of Ward No. 4.

As observed in Rangammal Vs. Kuppuswami and another (2011) 12 SCC 220,

burden of proof lies on the plaintiff to establish his right, title and interest to

suit  property.  Until  that  burden is  discharged by plaintiff,  the other  party

cannot be required to prove its case.

 Thus,  in  the  instant  case  burden  of  proof  is  on  the  plaintiffs  who  are

asserting their right, title and interest with respect to the suit land. However,

plaintiffs  have miserably failed to  proof its  case on basis  of  material  on

record. Plaintiffs cannot rely and take advantage of weakness of defendant to

discharge the onus.

It is pertinent to mention section 101 of the Evidence Act, 1872: 

Whoever desires any court to give judgment as to any legal right or liability

dependent on the existence of facts which he asserts, must prove that those

facts exist .

When a person is bound to prove the existence of any fact, it is said that the

burden of proof lies on that person.

In  Rangammal  Vs.  Kuppuswami  and  another  (2011)  12  SCC  220  ,  The

Hon'ble Supreme Court of India observed as follows: 

“Thus, the Evidence Act clearly laid down that the burden of proving a fact

always lies upon the person who asserts it. Until such burden is discharged,

the other party is not required to be called upon to prove his case. The court

has to examine as to whether the person upon whom the burden lies has

been able to discharge his burden. Until he arrives at such conclusion, he

cannot proceed on the basis of weakness of the other party.” 

Therefore, in view of the above discussion and legal position stipulated in the

Evidence Act,  it is clear in the instant matter that when the plaintiffs pleaded
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for declaration of right, title and interest with respect to the suit property, it

is upon them to discharge the burden that there is no will  executed with

respect to the suit property by late Smt. Mira Rani Bose in favour of a third

party and that the plaintiffs are the legal heirs of late Smt. Mira Rani Bose.

Plaintiffs have not been able to prove their claim and assertion with respect

to the suit property. It would be erroneous to shift the burden of proof to the

defendants to establish the defendants right, title and interest with respect to

the suit premises and to prove her case that the alleged will was not genuine

as it is a well settled principal of law that the party who pleads has also to

prove his case. 

Thus, in view of the above discussion it is held that the plaintiffs have  not

been  able to establish their right, title and interest over the suit land. Hence,

plaintiffs are not entitled for permanent injunction for the instant suit and the

case is dismissed with cost. As such the plaintiffs are not  entitled to any

relief or decree as prayed for. 

ORDER

1. In view of the discussion above and the decision reached therein,

the suit of the Plaintiff is hereby dismissed on contest with cost.

2. Prepare decree accordingly.

Given under my hand and the seal of this court on this the 10 th day of  

March, 2021 at Sonitpur.

        Smt. Triza P.Mazinder Baruah
Munsiff No. 1

      Sonitpur, Tezpur
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APPENDIX

Plaintiff’s Witnesses:

1. P.W-1 : Sri Sushanta Bose.

2. P.W-2 : Sri Madan Lal Bose.

3. P.W-3 : Sri Baputi Lahkar.

4. P.W-4 : Smti. Momi Das Bose.

Defendant’s Witnesses:

1. D.W-1 : Smti. Kanchan Das.

2. D.W-2 : Smt. Parbati Deb

3. D.W-3 : Smt. Dipali Koch.

Plaintiff’s Exhibits: NIL

Defendant’s Exhibits:

1. Exhibit-A : copy of certificate from Dhekiajuli Municipal Board.

2.  Exhibit-B :  certified copy of FIR.

3. Exhibit-C : copy of Medical Document of Baptist Christian Hospital.

4. Exhibit-D : copy of Medical document/Hospital Bill of EMM Hospital and 

Research Centre.

Smt. Triza P.Mazinder Baruah

 Munsiff No. 1
      Sonitpur, Tezpur
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